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SECTION II - LITIGATION

Global Pandemic and the role of courts.
Opening survey.

Fabrizio Cafaggi and Paola lamicelil

Abstract. While policymakers, legislators, and scientists have been in the front line in designing the
institutional and regulatory framework of the preparedness strategy, the role of courts has emerged as a
vital component of the institutional response to the challenges brought by the current pandemic. Not only
have courts overseen statutory legislation and administrative acts to assess their conformity with
constitutional norms and the rule of law, but, on a more substantive level, have also acted as custodians
of fundamental rights, ensuring the right balance between conflicting ones.

This article introduces a section of Legal Policy and Pandemics, the new Global Pandemic Network Journal,

devoted to litigation with a view to addressing a possible need for inter-institutional cooperation and es-
tablish an ideal dialogue among courts and policymakers of different world regions facing similar issues
in the context of the current pandemic.

Moving from a comparative analysis of some of the decisions taken by courts in the first year of the pan-
demic, aresearch agenda is proposed, mainly looking at the impact of the health and economic crises upon
the effective protection of fundamental rights and freedoms and their reciprocal balancing. Future contri-
butions will feed this debate. These will provide comparative analyses across different world regions, and
show to what extent some of the changes brought by the pandemic will remain as drivers for new balanc-
ing of rights.
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substantive level, courts have also been custodi-
ans of fundamental rights, ensuring the right bal-
ance between conflicting ones. This task has

1. Introduction. Global pandemic and the
distinct roles of courts and regulators

While policymakers, legislators, and scientists
have been in the front line in designing the insti-
tutional and regulatory framework of the pre-
paredness strategy, the role of courts has
emerged as a critical component of the institu-
tional response to the challenges brought by the
current pandemic. Not only have courts over-
seen statutory legislation and administrative
acts to assess their conformity with constitu-
tional norms and the rule of law, but, on a more

1 We would like to thank the International Net-

been particularly relevant when the hectic pace
of regulatory and administrative decision-mak-
ing has not always allowed enough room for an
ex ante deep fundamental right check, and the
legislators themselves have had a more limited
space of intervention in favor of the executive
power.2 Interestingly, in some jurisdictions, an
ex ante judicial authorization procedure has
been recently relaunched, thereby emphasizing

work of Judges and Scholars, acting within the Project
the ‘Covid-19 Litigation Project’, started by the Uni-
versity of Trento in late 2020 to select and collect the
case law upon which this contribution is built. Respon-
sibilities are exclusively ours.

2 T. Ginsburg, M. Versteeg, ‘The Bound Execu-
tive: Emergency Powers During the Pandemic’ (2020),
Virginia Public Law and Legal Theory Research Paper
No. 2020-52, U of Chicago, Public Law Working Paper
No. 747<https://ssrn.com/abstract=3608974 or
http://dx.doi.org/10.2139/ssrn.3608974>accessed 3
August 2021.



the role of courts as guardians of fundamental
rights in times of emergency.3

Emergency has strongly influenced the insti-
tutional setting. Emergency has been deter-
mined by the lack of knowledge about the pan-
demic and by the speed it developed. Both exec-
utives and courts have been asked to take (fast)
decisions having a high impact on society, both
at individual and collective levels. They both
have heavily relied on science, certainly to a
greater extent than out of emergency. While de-
signing specific rules and addressing highly
technical issues, they have sought guidance in
general principles to cope with unprecedented
questions in extraordinary circumstances.

The features of the decision-making process
have also changed over time, moving from tem-
porary and segmented decision-making to more
structured and medium-term planning, with
contingent decisions based on both the evolu-
tion of the pandemic and the availability of data
concerning the expected effects of the measures.
Regulatory practices concerning the use of med-
ical devices, drugs, and vaccines have changed to
ensure prompt and effective responses to the
pandemic. Monitoring and enforcement prac-
tices have included both public and private sur-
veillance.

3 This is the case for Spain, where judicial ex
ante ratification of has been added for all measures
adopted by health authorities as urgently needed to
fight the pandemic and having an impact on funda-
mental rights (“las medidas que las autoridades sani-
tarias consideren urgentes y necesarias para la salud
publica e impliquen privacion o restriccion de la liber-
tad o de otro derecho fundamental”). See Tribunal Su-
premo TS (Sala de lo Contencioso-Administrativo,
Seccion 42) Sentencia num. 719/2021 of 24 May
JUR\2021\157658; Tribunal Superior de Justicia TS]
de Madrid (Sala de lo Contencioso-Administrativo,
Seccion 82) Auto num. 93/2021 of 7 May
JUR\2021\142006.

4 See Italian Council of State, 13 May 2021, n.
350: “In the first year of the pandemic, in 2020, the
absolute novelty and the unprecedented severity of
this global emergency, as well as the still scarce
knowledge of this pandemic phenomenon, have un-
derstandably required the adoption of particularly
rapid and ductile emergency legal measures, appear-
ing, in that context, hardly feasible the recourse only
to the emergency decree, with the definition, within
the decree-law itself, of the entire framework of ap-
plication details of the necessary measures. By con-
trast today, after more than one year from the explo-
sion of this epochal natural calamity, also on the basis
of the experience accumulated up to now, of the
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Courts have taken these contextual elements
into account when examining the choice of regu-
latory instruments by public authorities and the
alternatives between short-term executive deci-
sions and more comprehensive framework reg-
ulations to define different sets of measures on a
contingency basis.*

At the same time, courts’ actions have de-
parted from that of policymakers and legislators
in many respects.

Firstly, courts have a limited chance to inter-
vene promptly despite the frequent recourse to
urgency and injunctive procedures. Measures
challenged before courts have been often modi-
fied or replaced by the executives before the ju-
dicial review becomes final. And, whereas ur-
gent decisions have gained much weight, their
features do not always allow a full assessment of
the interests at stake. The judicial power to ad-
dress the long-term consequences of unlawful
measures may also be limited if new standards
are adopted meanwhile, somewhat blurring the
link between each measure and its effects.> As a
response, courts have adopted an expansive in-
terpretation of norms concerning applicants’
standing so that in many instances, courts have
evaluated measures’ lawfulness even after their
expiry.6 In fact, the role of courts has remained

greater acquired knowledge and of the same norma-
tive production developed, it appears reasonably pos-
sible to concentrate directly in the decree-law the ar-
ticulation of all the restrictive measures to put in
field” (unofficial translation).

5 See, eg, for France, Council of State, order n.
439693 of 28 March 2020: “It is true, on the one hand,
that only some of the masks made available to doctors
and nurses are currently FFP2 masks, although these
are necessary to ensure satisfactory protection and
must be changed at least every eight hours, and, on
the other hand, that the supply of surgical masks is
still quantitatively insufficient for them to be worn by
the patients being treated. However, this situation
should improve significantly over the coming days
and weeks, given the measures mentioned in point 7.
There is therefore, and in any case, no reason to pro-
nounce the measures that the applicants are request-
ing and that could not be usefully taken to increase
the volume of masks available in the short term, as
some of these measures have already been imple-
mented” (unofficial translation).

6 See Italian Council of State, 13 May 2021, n.
850: “the circumstance that, to date, they have ceased
to be effective, as ad tempus acts, then replaced by
other, similar and subsequent emergency acts, if it can
be relevant and decisive to the effects of the precau-
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pivotal in many respects, and a few times, judges
had even prepared the floor for policymakers’
intervention, clarifying the principles’ frame-
work applicable to issues that have been ad-
dressed in courts before they made their way
through legislation.”

Another distinction between rule-makers
and courts concerns the coordination between
local, national, and supranational authorities. A
call for coordination and cooperative decision-

tionary phase (for the obvious lack of the precondi-
tion of the periculum in mora), cannot deploy similar
effects preventing access to the treatment of the mer-
its of the case, since, otherwise, the time taken by jus-
tice (although, in the case in question, undoubtedly
rapid and respectful of the principle of the reasonable
duration of the trial), which is not available to the
plaintiff, would end up turning against him, thus nul-
lifying the request for protection, which must, if pos-
sible, be satisfied by a decision on the merits of the
censure proposed, so as to provide, in any case, be-
yond the outcome of the case, an answer of justice to
the request of the private individual.” (unofficial
translation).

See also, in the US case law, Superior Court of Califor-
nia, County of San Diego, North County, A.A. v. New-
som, 15 March 2021,: "As courts have explained, ap-
plications to enjoin orders are not rendered moot
where the plaintiffs remain subject to the real possi-
bility that evolving circumstances may lead to the res-
urrection/imposition of the same restrictive orders in
the future. (See County of Los Angeles Department of
Public Health v. Sup. Ct. (2021) 2021 DJDAR 1969,
1971 citing Roman Catholic Diocese v. Cuomo (2020)
592 U.S, [141 S.Ct. 63, 68,208 L.Ed.2d 206, 210].) In
this case, the State Defendants do not confirm or oth-
erwise guarantee that once the County moves into the
Red Tier, students may be free from concerns about
future distance learning mandates. This case presents
the classic example of a "substantial and continuing
public interest” that is capable of repetition yet could
evade review, a conclusion supported by the State De-
fendants' acknowledgment that the existing frame-
work is "continually adjusted to account for evolving
scientific understanding and changing conditions ... ".
(See Amgen Inc. v. California Correctional Health Care
Services (2020) 47 Cal.App.5th 76, 728; State Defend-
ants' Supp. Oppo., p. 14, 11. 10- 12.)

7 E.g., compulsory vaccination for health pro-
fessional has been ruled in Italy (Law decree no.
44/2021, converted into law no 76/2021) when first
instance courts had already decided over the suspen-
sion of healthcare workers refusing vaccination (see
Trib. Belluno, 19 March 2021, n. 12).

8 Whereas, at supranational level, the courts
have acknowledged the relevance of this cooperation

making has arisen among regulators, well be-
yond the emergence of possible conflicts con-
cerning the allocation of powers between cen-
ters and peripheries.8 Whereas depending on in-
stitutional varieties, competencies have been al-
located in different ways, more substantial re-
sponsibilities in the design and coordination of
emergency management have been often as-
signed to central powers.? Even supranational
institutions have played a more active role in
this respect.10 For example, the European Union

(see, e.g. the Italian Const. Court. 23 February, 2021,
n. 37: “any decision to reinforce or lift restriction
measures falls on the ability to transmit the disease
beyond national borders, thus involving profiles of
collaboration and confrontation between states,
whether neighboring or not”, unofficial translation),
at national level the conflicts among central and local
powers have been subject to judicial review; see, for
example, Brazil - Federal Supreme Court, 6 May 2020,
ADI 6343 MC-REF, where the Court holds that the
Federal Constitution ensures that States and Munici-
palities have administrative autonomy and joint
power (with Federal Government) to rule and legis-
late on matters of health protection and defence and
that States’ and Municipalities’ autonomy in ruling
about the right to travel must be preserved in order
to take regional specificities into account.

9 See, e.g, in Italy, Const. Court. 23 February
2021, n. 37: “In the face of highly contagious diseases
capable of spreading globally, "logical reasons, before
legal" (judgment no. 5 of 2018) root in the constitu-
tional system the need for a unitary regulation, of na-
tional character, suitable to preserve the equality of
people in the exercise of the fundamental right to
health and to protect simultaneously the interest of
the community” (unofficial translation). Other factors
may have courts to seek a different balance between
centre and periphery, where national or federal gov-
ernments have been more reluctant to take stronger
measures to ensure a high protection of public health.
This is the case of Brazil, where, in a case concerning
the definition of vaccination policy, the Federal Su-
preme Court has concluded that the Union (Federal
Government), the States, Federal District and Munici-
palities, have the power to implement such measures
within their respective spheres of competence.

10 This has been the case for the European Un-
ion (see footnote here below, no. 11). For the Ameri-
can region, see the role of the Organization of Ameri-
can States (OAS), as played, e.g., in the Inter American
Commission on Human Rights, COVID-19 vaccines
and inter-American human rights obligations, Resolu-
tion 1/2021,<https://www.oas.org/en/iachr/ deci-
sions/pdf/Resolucion-1-21-en.pdf> accessed 3 Au-
gust 2021



has developed an unprecedented Health Union
policy in the framework of art. 168 TFEU.11 After
declaring the outbreak a public health emer-
gency of international concern on the 30t of Jan-
uary 2020, the WHO has provided technical
guidance to governments in developing re-
sponses to fight the pandemic.12

By contrast, local courts often address pan-
demic-related litigation first, with a more limited
chance for supreme courts to intervenel3 and
with even more a limited role for supranational
courts, at least so far.14 Yet, on an informal level,
a need for judicial dialogue and cooperation has
emerged primarily within countries but to a lim-
ited extent between countries in relation to free-
dom of movement and issues related to criminal

1Communication From The Commission To
The European Parliament, The Council, The European
Economic And Social Committee And The Committee
Of The Regions.Building a European Health Union:
Reinforcing the EU’s resilience for cross-border
health threats. COM(2020) 724 final Available at
https://ec.europa.eu/info/sites/default/files/com-
munication-european-health-union-resilience_en.pdf
accessed 3 August 2021. On these important changes
see Alberto Alemanno (ed.), Beyond COVID-19: To-
wards a European Health Union, (Special Issue 4, Vol.
11, EJRR, December 2020); see A. Alemanno, ‘To-
wards a European Health Union: Time to Level Up’ in
A. Alemanno (ed. ), Beyond COVID-19: Towards a Eu-
ropean Health Union (EJRR, 2020) 721-725.; A. Ale-
manno ‘The European Response to COVID-19: From
Regulatory Emulation to Regulatory Coordination?’
(2020) 11 EJRR 307-316; K.P. Purnhagen, A. De
Ruijter, M.L. Flear, T.K. Hervey, A. Herwig, ‘More Com-
petences than You Knew? The Web of Health Compe-
tence for European Union Action in Response to the
COVID-19 Outbreak’ (2020) 11 EJRR 297-306.

12 At the global level the role of WHO has been
of course relevant. See WHO Covid-19 Strategic Pre-
paredness and Response Plan, (WHO, January 2021)
<https://apps.who.int/iris/handle/10665/340073>
accessed 3 August 2021.

13 In fact, a wider involvement of Supreme
courts emerges in cases in which urgency proceed-
ings may be started before first instance courts with
swift right to appeal before the supreme court. An in-
teresting example is the ‘en referé’ proceeding before
the administrative courts in France for the protection
of fundamental rights infringed by the exercise of
public powers (see, e.g., in relation with Covid19 liti-
gation: Council of State Ordonnance du 22 march
2020 n. 439674; Conseil d’Etat, 18 May 2020, no.
440442). Comparable proceedings exist in most Latin
American Countries within the so called amparo pro-
cedure due to protect constitutional rights impaired
by governmental acts. These procedures have played
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and asylum cooperation. In specific fields (e.g.,
asylum or access to court), supranational agen-
cies have collected judgments and guidelines
adopted by courts in the context of the pan-
demic, and more initiatives are arising over
time.15 Of course, this transnational judicial dia-
logue may be favored by regulatory coordination
at the supranational level when courts of differ-
ent jurisdictions are confronted with a common
regulatory framework.1¢ Yet, even if this is not
the case and regulatory action lacks coordina-
tion among States, courts could cooperate to en-
sure a high level of protection of fundamental
rights despite these divergences. For example,
they could examine the proportionality of a re-
strictive measure, taking into account that more

an important role during the pandemic with a rele-
vant involvement of supreme courts, too (see, e.g., in
Argentina, Supreme Court ruling, 19 November, case
“L. C.y otro c/Provincia de Formosa s/Amparo Colec-
tivo”; Supreme Court ruling of 10 September 2020,
case “P. N, L. C. ¢/ Formosa, Provincia de s/ amparo -
habeas corpus”; in Chile, Supreme Court, 17 April,
2020, Rol. No. 39.696-2020) and in Spain (see, e.g.,
Constitutional Court Resolution 40/2020 of 30th
April dictated in amparo appeal 2056/2020).

14 See, however, European Court of Human
Rights, , Vavricka and Others v. the Czech Republic
[GC], no. 47621/13 (8 April 2021), ECLI:CE:ECHR:
2021:0408JUD00476211; CJEU XX (C-220/20, of 10
December 2020); OAS, Statement of The Inter-Ameri-
can Court of Human Rights, Covid-19 and Human
Rights: The Problems and Challenges must be ad-
dressed from a Human Rights Perspective and with
Respect for International Obligations, Resolution
1/20,9 April 2020, <https://www.corteidh.or.cr/tab-
las/alerta/comunicado/Statement_1_20_ENG.pdf>
accessed 3 August 2021.

15 See, e.g, EASO, COVID-19 emergency
measures in asylum and reception systems (Public, Is-
sue No. 3, 7 December 2020), <https://easo.europa.
eu/sites/default/files/publications/COVID-19%20e
mergency%20measures%20in%20asylum%20and%
20reception%20systems-December-2020_new.pdf>
accessed 3 August 2021

16 Future developments may, e.g., concern the
application of the Digital Green Certification EU Reg-
ulation, that will involve all EU MSs and courts. See
Proposal for a Regulation Of The European Parlia-
ment And Of The Council on a framework for the issu-
ance, verification and acceptance of interoperable
certificates on vaccination, testing and recovery to fa-
cilitate free movement during the COVID-19 pan-
demic (Digital Green Certificate)

COM/2021/130 final available at https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%
3A52021PC0130 accessed 3 August 2021.
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or less stringent standards have been adopted in
neighboring States,17 or they could refer to other
courts’ assessments of evidence-based
measures adopted in other States when deciding
on similar measures based on the same scientific
evidence (e.g., in respect of the effectiveness of a
therapy or a vaccine’s side effects).

A need for dialogue may also emerge be-
tween regulators and courts within the bounda-
ries of power separation. Courts are not the only
entities that may show higher or lower defer-
ence to governments (as is described below), as
governments may also learn from a judicial re-
view when deciding about future action or inac-
tion. Whereas the former aspect has emerged in
current litigation, the latter is harder to observe
unless a clear divergence occurs between politi-
cal, administrative, and judicial decision-mak-
ing, setting aside any space for institutional co-
operation. The issue of science-based measures
and proportionality will show how courts’ rul-
ings have influenced the quality of administra-
tive decision-making. When the relationship is
rather conflictual, judicial orders for positive ac-
tion have been poorly received.18 In authoritar-
ian regimes, courts have not always had the
chance to exercise their role, being the judicial
oversight extremely limited or null.1?

The section of the new Global Pandemic Net-
work Journal devoted to litigation is intended to
address a possible need for inter-institutional
cooperation and to establish an ideal dialogue
among courts and policymakers of different
world regions facing similar issues in the context
of the current pandemic. The contributions pre-
sented within this section are primarily devel-
oped in the “Covid-19 Litigation Project” frame-
work, started by the University of Trento in late
2020. Based on a unique cooperation with an In-
ternational Network of Judges and Scholars, the
Project aims at facilitating inter-institutional di-
alogue, fostering mutual learning among courts
and regulators, enabling universal protection of
fundamental rights with full respect to the rule
of law within a health crisis such as the present

17 So, e.g., for Germany, Higher Administrative
Court of the Land of Nordrhein-Westfalen, 13 B
2046/20.NE, 07.01.2021, 13. Senat., where the Court
upheld the restrictive measure observing that the
German Federal Government enforced a very strict
lockdown, which was not implemented by every for-
eign country.

one. To this end, the Project is built for collecting,
selecting, organizing, and publishing, within an
open access online database, the case law con-
cerning disputes arising from the governments’
adoption of public health measures to address
COVID-19 at regional, national or sub-national
level. Creating an open-access database will en-
able policymakers, lawyers (including but not
limited to government lawyers), judges, and
NGOs to learn from experiences in different ju-
risdictions and contribute to adequate, effective,
and proportionate government responses to
health risks effective balancing of rights.

2. The main questions addressed: an open
agenda for the Litigation Section of this
Journal

What role have courts played, and will they play
in the pandemic crisis and on the effects of the
crisis?

Courts have been and will be relevant during
the crisis. Cooperation with governmental au-
thorities rather than conflict has mainly charac-
terized judicial intervention. This Section of the
Journal explores the role of courts in pandemic
crisis management and after-crisis effects, eval-
uating whether the legal changes introduced in
the case law are likely to persist after the emer-
gency is over.

Litigation differs depending on whether it oc-
curs:

1. between public authorities (e.g., dis-
puting about institutional compe-
tencies);

2. between private and public actors
(e.g., when a private party chal-
lenges restrictive measures adopted
by the public administration, or a
public authority enforces a sanction
upon an individual, infringing a re-
strictive measure);

18 This is the case for Brazil, where the federal
Government has remained quite reluctant to adopt
restrictive measures despite the active role of courts.

19 See Tom Ginsburg and Mila Versteeg, 'Bind-
ing The Unbound Executive: Checks And Balances In
Times Of Pandemic' [2020] SSRN Electronic Journal,;
Fabrizio Cafaggi and Paola Iamiceli, ‘Uncertainty, ad-
ministrative decision making and judicial review. The
courts’ perspectives’, forthcoming, EJRR.



3. between private actors (e.g., disput-
ing private claims based on alleg-
edly unlawful measures adopted by
public authorities to regulate pri-
vate relations in times of pandemic).

When private parties are involved, an important
distinction concerns whether individual or rep-
resentative organizations are parties to the pro-
ceedings.

The nature of parties involved may change
both the content and the objectives of litigation
and, ultimately, the effects on governmental pol-
icy. Indeed, whereas under (1) the objective is
usually to scrutinize the correct allocation of
powers among public institutions in compliance
with the constitutional order and with full re-
spect for the rule of law, under (2) the applicant
or plaintiff usually seeks either injunctions to
undertake measures not adopted by public au-
thorities (or that could have been adopted differ-
ently) or suspension and annulment of the ad-
ministrative decision, in some cases also claim-
ing compensation or restitution as concurring or
alternative measures. Here, in light of national
specificities, the effects of the judicial decision
will vary depending on whether individuals or
representative organizations challenge the
measure. For example, when the latter seeks an-
nulment of general interest acts, the decision
may usually have erga omnes effects.20 By con-
trast, under (3), the effects are limited to the lit-
igant parties. The same may occur under (2) if,
for example, an administrative sanction against
an individual infringer is deemed disproportion-
ate and therefore annulled.2!

20 See, e.g., the case launched by the Human
Right League before a first instance court in a sum-
mary proceeding in Belgium, where the ministerial
acts adopted to fight the pandemic were challenged
because they supposedly lacked a valid legal basis;
the first instance judge ordered the Parliament to
adopt a comprehensive Pandemic Law (summary
judgment of 31 March 2021 of the President of the
Brussels Court of First Instance, Ligue des Droits Hu-
mains e.a. / L'Etat belge, case n° 2021/14/C). As are-
sponse, the Parliament is preparing a Pandemic Law
due to be voted before the summer 2021. Meanwhile,
the first instance decision has been reverted by the
appeal judge, concluding that a legal basis for the con-
tested acts exists, whereas the assessment of its com-
patibility with Constitution and the rule of law is
pending before the Constitutional Court, which is the
only Court eligible for such declaration (see Appeal
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The balancing between public health and
other fundamental rights and freedoms, includ-
ing freedom of movement, right to education,
and access to justice, to name a few, is at the core
of governments’ responsibility when defining
adequate measures against the pandemic. In-
deed, governmental intervention aims to sup-
press transmission, reduce exposure, counter
misinformation and disinformation, protect the
vulnerable, reduce mortality and morbidity, and
accelerate equitable access to new COVID-19
tools, including vaccines.22 The pursuit of these
objectives has called for a complex set of
measures having a significant impact on individ-
ual and collective freedoms as well as on funda-
mental rights. Once struck by governments, this
balance is often challenged by individuals,
groups of citizens, or institutions asking courts
to assess:

(i) whether the governments (or any
public authority involved) had the
power to rule on the matter;

(ii) whether that power has been exer-
cised lawfully, with full respect for
the rule of law and respect of the
fundamental rights impacted by a
government decision;

(iii) whether the measure has protected
the individual and collective rights,
ensuring adequate judicial protec-
tion.

a. Institutional varieties and the impact on judi-
cial review. From a comparative law perspective,
one of the relevant issues is whether the differ-
ent institutional contexts have generated a dif-
ferent role for courts and a different approach to

decision of 7 June 2021 of the Brussels Court of Ap-
peal (chamber 18F - civil cases), Etat belge / Ligue
des Droits Humains A.S.B.L. and Liga voor Mensen-
rechten V.Z.W. (case n° 2021/KR/17)).

21 See, e.g., for Russia, Tuimazinsky Interdis-
trict Court of the Republic of Bashkortostan, Case UID
03RSONe-29, 5-448 / 2020, in which, however, the
sanction was deemed proportionate and upheld.

22 These are the six objectives envisaged by the
Who, 'Covid-19 Strategic Preparedness And Response
Plan' (WHO 2021) available at https://www.google.
com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&
ved=2ahUKEwjWnMCol5XyAhXFC-wKHfgxCDAQFjA
AegQIBRAD&url=https%3A%2F%2Fapps.who.int%
2Firis%2Frest%2Fbitstreams%2F1335425%2Fretr
ieve&usg=A0Vaw308x3dEIHCScVZcEwxv4d9 ac-
cessed 3 August 2021.
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litigation. Indeed, legal systems may or may not
provide for mechanisms of constitutional review
of legislative acts and instruments of judicial re-
view of administrative acts. The intensity of ju-
dicial review may be lower or higher depending
on the national procedural rules and the specific
effects stemming from the principle of separa-
tion of powers. It may be limited to a formal
oversight or include a substantive review, some-
times enabling the court to rule on the matter
therein addressed and modify the content of the
administrative decision. In some jurisdictions,
courts may adopt orders directed at administra-
tive authorities, infringing a legal duty, and, de-
pending on legal traditions, they may impose
positive obligations. How, and to what extent,
the pandemic has changed these institutional va-
rieties are questions worth examining further.
Through thematic and country-specific surveys,
this Journal Section will deal with both the impact
of institutional varieties on pandemic-related liti-
gation and the impact of the pandemic on those
varieties.

Based on a preliminary analysis, not only do
we observe remarkable differences in the extent
to which individuals and organizations have ac-
cessed courts,?3 but we also contend that the
purpose of litigation has varied across jurisdic-
tions and over time. Whereas in most contexts,
the primary aim has been a judicial review of ad-
ministrative decisions (including those having
regulatory effects), in other contexts, this type of
litigation has been limited while compensatory
claims are making their way to the court, also
within class actions.2* Whereas in some contexts
judicial review has been mainly aimed at sub-
stantive scrutiny focused on the balancing of

23 E.g,, based on evidence gathered within the
Covid-19 Litigation International Network of Judges
and Scholars, we can compare South America (high
litigation rate), USA (high litigation rate) and Canada
(low litigation rate); France (high litigation rate) and
Spain (relatively low litigation rate); India (high liti-
gation rate) and China (low litigation rate).

24 See, e.g., in Australia, Hotel Quarantine Class
Action - Business (Stage 3 And 4 Lockdowns), 5 Bor-
oughs NY Pty Ltd v State of Victoria - S ECI 2020
03402, Supreme Court of Victoria.

25 Such as in most cases presented in this arti-
cle and in the ones by C., Angiolini, G. Sabatino and S.
Fassiaux, in this Issue. See, part. sub lett.(e) in this par-
agraph, paragraph 4 and corresponding footnotes.

26 See, for example, for Austria, Verfas-
sungsgerichtshof Osterreich, V  436/2020-15,
10.12.2020, Covid-Massnahmen in Schulen (Covid-

rights and interests of involved parties,?> in oth-
ers, the focus has instead been on the scope of
powers exercised by the contested authority,
their legal grounds, and procedural compliance,
sometimes in the light of a broader discretion as-
signed to the executive power by the emergency
legislation.26 Moreover, whereas in most con-
texts litigation tends to question whether the
adoption of restrictive measures has duly con-
sidered the respect of (fundamental) rights and
freedoms, in some contexts, courts have scruti-
nized compliance with these measures by indi-
viduals and whether the administrative authori-
ties have correctly exercised their enforcement
powers against the infringers.?’ In these situa-
tions, the former is a right-based approach, and
the latter is a duty-based approach.28

b. Emergency judicial oversight or a long-lasting
change? One of the issues emerging in current
litigation is whether, when adjudicating cases in
the context of the current pandemic, courts are
relying on rooted traditions, as developed at na-
tional or regional levels in past decades or devel-
oping new rules and principles that depart from
ordinary methods of judicial review to meet the
demand for emergency-based solutions. Even
more interestingly, if and whenever the latter
was true, are these approaches likely to disap-
pear as soon as the emergency is over, or will
they impact future trends in both policymaking
and litigation?

Courts have been mostly faced with these is-
sues when dealing with the allocation of regula-
tory powers and the relationship between legis-
lative and executive bodies or between (federal)
states and local municipalities. The declaration

measures in schools), where the Court observed that,
according to the Austrian Basic Law provisions on
rule of law, the Ministry should have sufficiently de-
termined the objectives guiding its action in the con-
text of the legislative authorisation to issue an Ordi-
nance.

27 This latter approach clearly characterizes
Chinese litigation. See, for example, Wugang People’s
Court (Hunan Province), 18th September 2020, First
Instance Decision (Administrative) no. 127, where
the question concerned the lack of a legal basis for the
sanction imposed to the infringer and consisting in
the cessation of business activities; Yanbian Interme-
diate People’s Court, Jilin, China [L.X. v. Police officer
of Police Department in Wangqing, Yanbian, Ji-
1lin]2020, Sep.29,2020).

28 F. Cafaggi P. lamiceli, The protection of fun-
damental rights, (n 19).



of a state of emergency, whether based on con-
stitutional rules or ordinary norms, has often
justified new or exceptional forms of rule-mak-
ing as well as new procedural rules for judicial
proceedings.2 New forms of judicial review
have also been introduced or reshaped because
of the pandemic emergency, especially related to
urgent procedures.3 From a more substantive
point of view, the pandemic turn is less clear.
When aimed at balancing fundamental rights
and freedoms in the light of general principles
(such as proportionality, reasonableness, etc.),
courts’ reasonings seem to follow traditional
methodologies, taking emergency into account
as a contextual factor more than introducing
new methodologies.3! However, in emergency
procedures, available when the protection of
fundamental rights is at stake, courts have been
ready to intervene.32 Still, the significant weight
of public health in relation to other fundamental
rights, the necessity to provide for quick and life-
saving responses, the need for global solidarity
are among the signs of a ‘pandemic turn’ that
might soon become more apparentin judicial re-
view.

29 See in relation to France, Bruno Lasserre, ‘Le

juge administratif, juge de 'urgence’, <www.conseil-
etat.fr>, accessed 10 August 2021. See, for example,
with regard to the latter relationship, High Court of
Australia, 10 December 2020, M104/2020, Gerner &
Arnor. v Victoria [2020] HCA 48; High Court of Aus-
tralia, 6 November 2020, B26/2020, Palmer & Anor v.
The State of Western Australia & Anor; Supreme
Court of Victoria, B26/2020, Loielo v Giles, S ECI 2020
03608. More generally, on the impact of the pandemic
on procedural rules and access to justice, OECD, Ac-
cess to justice and the COVID-19 pandemic: Compen-
dium of Country Practices (Law and Justice Founda-
tion, 25 September 2020)<https://www.oecd.org/
governance/global-roundtables-access-to-justice/ac
cess-to-justice-compendium-of-country-practices.pdf>
accessed 11 August 2021.
30 See, for Spain, (n 3), and, for Italy, [talian Council of
State, 13 May 2021, n. 350, (n 4). For Italy see also Fil-
ippo Patroni Griffi, 'Il giudice amministrativo come
giudice dell’emergenza’ (Giustizia Amministrativa,
2021) <https://www.giustizia-amministrativa.it/doc
uments/20142 /4267397 /Patroni+Griffi+-+Il+giudic
e+amministrativo+come+giudice+dell’emergenza.do
cx/cb4dde87-351c-8396-ce13-d31b48c2aa%e?t=161
8321039697> accessed 3 August 2021, stating that
administrative courts have operated as emergency
courts issuing judgments on the legality of adminis-
trative decisions impinging on fundamental rights.

31 See, for example, Oslo tingrett, TOSLO-2020-
176591, 05.02.2021, where the Court acknowledged
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Indeed, being uncertain the extent to which
some of the changes will remain, such intensive
experience of fundamental rights’ limitation
might provide long-lasting lessons for both reg-
ulators and courts.

We predict that the rules will be superseded, but
the principles will stay. Differences concerning
both scope and width of general principles be-
tween emergency and ordinary times remain an
open question. Only in the aftermath of the crisis
will be possible to fully understand the depth
and scope of legal changes brought about by the
pandemic.

Moving from this perspective, possible varieties
across current litigation will be explored in fu-
ture contributions to this Journal Section.

c. Judicial review and the pandemic’s evolution.
The role of courts shows some distinct charac-
teristics in times of pandemic compared with its
position before and after the health emergency
period. It also seems to have dynamically
evolved throughout the pandemic waves and the
scientific milestones.

its duty to ensure that the fundamental rights of indi-
viduals were safeguarded by the government, also in
emergency situations, through a basic assessment of
the proportionality of the disputed restrictive meas-
ure.

32 See above, fn n 3. More specifically, in the
case of France, see art. L. 511-1 of the Code of admin-
istrative justice: «Le juge des référés statue par des
mesures qui présentent un caractére provisoire. Il
n’est pas saisi du principal et se prononce dans les
meilleurs délais.»; art. L. 521-2: «Saisi d’'une demande
en ce sens justifiée par 'urgence, le juge des référés
peut ordonner toutes mesures nécessaires a la sauve-
garde d’une liberté fondamentale a laquelle une per-
sonne morale de droit public ou un organisme de
droit privé chargé de la gestion d'un service public au-
rait porté, dans 'exercice d'un de ses pouvoirs, une at-
teinte grave et manifestement illégale. (...)». These
procedures do not include compensation or indemni-
fication but suspension or annulment of administra-
tive and private measures infringing fundamental
rights. See for example Conseil d’Etat, Ordonnance du
21 mai 2021, N°s 452294, 452449 “12. Enfin, il n’en-
tre pas dans l'office du juge des référés, statuant sur
le fondement de I'article L. 521-2 du code de justice
administrative, de statuer ni sur des demandes ten-
dant a 'indemnisation d’un préjudice ni de constater
I'absence de mesures de compensation financiére suf-
fisantes pour les établissements de nuit.”
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Firstly, the outcomes of litigation appear to
be quite sensitive to the different phases of the
pandemic.33

The reference to phases incorporates both
the evolution of the pandemic and its scientific
understanding.3* The former directly impacts
risk assessment by policymakers and reviews by
courts, while the latter influences the decision
makers’ capacity to interpret that risk and accu-
rately evaluate the effects and consequences of
the governmental measures.3> Both aspects are
relevant in judicial review, directly impacting
the proportionality and reasonableness of re-
strictive measures.

In the first phase, when the perception of risk
was high, but the knowledge about its character-
istics and evolution was minimal, courts have
shown high deference to the governments, ac-
knowledging their wide margin of appreciation
in assessing risks and designing adequate

33 Clearly, while the pandemic evolution has
followed different paths depending on the dynamics
of contagion and the institutional and sanitary re-
sponses the development of knowledge has been rel-
atively uniform and shared.

34 On the latter, see WHO, COVID-19 Research
and Innovation Achievements (13 May 2021)
<https://www.who.int/publications/m/item/covid-
19-research-and-innovation-achievements> access-
ed 3 August 2021 providing a summary of global re-
search initiatives and achievements to tackle COVID-
19 agreed at the outset of the pandemic, measuring
research progress on all the knowledge gaps, and
identifying key R&D achievements and the gaps that
still exist. See also, ‘COVID research: a year of scien-
tific milestones’ (Nature, 5 May 2021) <https://
www.nature.com/articles/d41586-020-00502-w>
accessed 3 August 2021.

35See]. Breyer’s dissenting opinion in “public’s
serious health and safety needs, which call for swift
government action in ever changing circumstances,
also mean that it is far from clear that “the balance of
equities tips in [the applicants’] favor,” or “that an in-
junction is in the public interest.”

36 See, in the US South Bay United Pentecostal
Church, et Al. V. Gavin Newsom, Governor of Califor-
nia, et Al. on Application for Injunctive Relief (May 29,
2020) Roberts concurring: “Our Constitution princi-
pally entrusts “[t]he safety and the health of the peo-
ple” to the politically accountable officials of the
States “to guard and protect.” Jacobson v. Massachu-
setts, 197 U.S. 11, 38 (1905). When those officials “un-
dertake[ | to act in areas fraught with medical and sci-
entific uncertainties,” their latitude “must be especially
broad.” Marshall v. United States, 414 U. S. 417, 427
(1974). Where those broad limits are not exceeded,
they should not be subject to second-guessing by an

measures.3¢ As the knowledge about the pan-
demic’s evolution increased, courts have been
more stringent in assessing legislative and ad-
ministrative discretion, calling for clearly
grounded scientific evidence.37

The extent to which litigation has reflected the
different phases of the pandemic in various con-
texts is another issue worth examining in the
surveys and reports of this Journal Section.

d. Judicial decision-making and scientific evi-
dence. Secondly, the dialogue between law and
science has been crucial for both policymakers
and courts. Indeed, because of the high uncer-
tainty characterizing the different phases of the
pandemic and the effects of the contrasting
measures gradually available, including vac-
cines, science has usually been conceived as a

“unelected federal judiciary,” which lacks the back-
ground, competence, and expertise to assess public
health and is not accountable to the people. See Garcia
v. San Antonio Metropolitan Transit Authority, 469 U.
S. 528, 545 (1985)” (emphasis added).

See also, for Switzerland: Bundesgericht - Tri-
bunal fédéral, 1C_169/2020, 22.12.2020, about the
cancellation and postponement of municipal elec-
tions for the period 2020-2024 and the appeal against
the executive decree issued on the 18th of March
2020 by the State Council of the Canton of Ticino,
where the Court acknowledged that, at the time of the
challenged measure, the state of the pandemic did not
allow reliable forecasts of the severity of its conse-
quences for the future, and therefore a different as-
sessment of proportionality was needed compared
with that applicable in a situation in which more in-
formation is available.

For China, Tianjin Intermediate People’s
Court, Final Decision n. 166, 12 May 2020, where the
dismantlement of a pigeon shed was considered an
appropriate measure for the purpose of ensuring and
protecting people’s right to health and right to life on
account of the fact that during the first wave of the
pandemic, its nature and transmission chain were still
unclear.

37 This evolution has been observed by schol-
ars across different timelines; for Belgium, P. Popelier
et al,, “The role of courts in times of crises: a matter of
trust, legitimacy and expertise’, European Journal of
risk regulation, (2021); for Israel, E. Albin, I. Bar-
Siman-Tov, A. Gross, T. Hostovsky-Brandes, ‘Israel:
Legal Response to Covid-19’, The Oxford Compen-
dium of National Legal Responses to Covid-19, (2021)
<https://oxcon.ouplaw.com/view/10.1093 /law-occ
19/law-occ19-e13> accessed 3 August 2021.



necessary ground, though not sufficient, for pub-
lic decision-making.38

The impact evaluation of the restrictive
measures depends on the level of knowledge and
the lack of certainty. The evolution of scientific
knowledge requires decisions contingent upon
the state of the art. There is a learning compo-
nent over the effects of measures to be incorpo-
rated in the principle of precaution and propor-
tionality, whose application must be judicially
scrutinized. The features of algorithms shaping
administrative decision-making have changed
over time to help predict the effects of govern-
mental measures. The algorithms must incorpo-
rate the measured scientific evidence and the
correct application of precaution and propor-
tionality.39

Indeed, risk assessment related to the pre-
cautionary principle, which is at the core of pub-
lic decision-making in times of pandemic,
strongly relies on sciences. Science is not limited
to medicine. In fact, despite the centrality of epi-
demiology and linked medical domains, differ-
ent sciences have soon contributed to support

38 Jtalian Council of State, order 3 March 2021,
RG 1899/2021, where the Court bases its decision on
the consideration that “balancing between rights - to
health and education - having constitutional rank and
protection, must be based on precise, specific - and
updated to the course of the infection - scientific eval-
uations from which emerge data consistent with the
extent of the restriction” (unofficial translation). In
some cases, the scientific ground has been deemed
more important than the institutional one, referred
for example to federal authorization for the exercise
of local authorities’ powers; see Brazil - Federal Su-
preme Court, 6 May 2020, ADI 6343 MC-REF, where
the court concludes that the contested local measures
must be preceded by a technical and scientific justifi-
cation, and federal government authorization is not
necessary anymore.

39 The search of epidemiological models able
to predict the pandemic developments has been at the
core of scientific debate, combining medicine, data
science, physics, information technology, etc. Alt-
hough most scientists have referred to the so called
SIR model, developed by Kermack et al. at the begin-
ning of the 20t century, some of the assumptions of
this model have been revised in the context of the cur-
rent pandemic. See N. Askitas, K. Tatsiramos, B. Ver-
heyden, ‘Lockdown Strategies, Mobility Patterns and
COVID-19’, CESifo Working Paper, No. 8338, Center
for Economic Studies and Ifo Institute (CESifo), Mu-
nich (2020). For a critical view on the SIR model and
its shortcomings in relation with the Covid-19 pan-
demic, see Moein, S., Nickaeen, N., Roointan, A. et al.
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decision-making in the pandemic context, span-
ning from data science, information technology,
sociology, economics, and psychology, to name a
few.40 Moreover, even within the same field of
science, divergences may emerge in terms of
both methodology and contents among scholars
and scientific communities. The need to combine
different forms of knowledge within interdisci-
plinary analyses has enormously increased deci-
sion-making complexity, posing new challenges
for judicial review.

The need for high protection of public safety
and health, and also the awareness about the
consequent threat imposed upon fundamental
rights different from health have induced public
authorities, on the one side, and judges, on the
other side, to rely on science as a priority lens to
examine the adequacy, reasonableness, and pro-
portionality of public decision-making.*! The ex-
tent to which courts have used science as a pro-
cedural requirement, mainly aimed at ensuring
governments’ transparency and accountability,
or as a substantive benchmark to assess the de-
cisions’ adequacy and soundness, may vary in

‘Inefficiency of SIR models in forecasting COVID-19
epidemic: a case study of Isfahan’. Sci Rep 11 (2021)
4725.<https://doi.org/10.1038/s41598-021-84055-
6> accessed 3 August 2021. How may these predictive
models support decision making about countering
measures is a complex challenge. For a review of
available methodologies for accessing epidemiologi-
cal data sources, monitoring epidemic phenomena,
modelling the effects of containment measures,
through a holistic approach based on data science, ep-
idemiology, and systems-and-control theory:> T Al-
amo and others, 'Data-Driven Methods for Present
and Future Pandemics: Monitoring, Modelling and
Managing' [2020] 2 (Preprint arXiv:210213130)
ArXiv <https://arxiv.org/pdf/2006.01731.pdf> ac-
cessed 3 August 2021.

40 For a review of available methodologies for
accessing epidemiological data sources and monitor-
ing epidemic phenomena through a holistic approach
to the epidemic, such as data science, epidemiology,
or systems-and-control theory T. Alamoa, D.G. Reinab,
P. Millan Gata, V.M. Preciadod, G. Giordano, Data-
Driven Methods for Present and Future Pandemics:
Monitoring, Modelling and Managing?, available
online at https://arxiv.org/pdf/2102.13130.pdf.

41 See, for example, Verfassungsgerichtshof
Osterreich, V 436/2020-15, 10 December 2020,
Covid-Massnahmen in Schulen (Covid-measures in
schools), where the court assessed proportionality
based on the absence of data on infection rates in
school districts and the existence of data on masks’ ef-
fectiveness in limiting the spread of contagion.
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different contexts and is worth examining fur-
ther.42

Among the relevant aspects feature (i) the ex-
tent to which governments have shown defer-
ence towards science(s) in relation to the evolu-
tion of the pandemic and the increased
knowledge, and (ii) the scope of tasks that they
have assigned to scientific and technical commit-
tees supporting legislative and administrative
action. Depending on the level of deference,
courts have often highlighted that decision-mak-
ing should be evidence-based*3 and that the sci-
entific basis should be incorporated into the de-
cision-making process with full respect for
transparency, procedural fairness, and logical
consistency.#* The focus has been more on the
‘how’ of science-based administrative decisions
than on the ‘if’ question.

The preliminary conclusion, subject to fur-
ther examination, is that reliance on science
should be more robust in times of pandemic
emergency than in ordinary times. Although re-
liance on scientific evidence does not immunize
policymakers and public institutions, a clear de-
parture from science shifts quite a heavy burden
onto the unwilling authority in terms of political
justification and legal responsibility.

42 See, for example, Italian Council of State,
7097/2020 on the use of hydrossichlorochine: “With-
out retracing the long evolutionary path that has led
to the guarantee of a more intense and effective judi-
cial protection (...), the judicial review of the admin-
istration's technical assessments may now be carried
out not on the basis of a mere formal and extrinsic
control of the logical process followed by the admin-
istrative authority, but rather on the basis of a direct
verification of the reliability of the technical opera-
tions in terms of their consistency and correctness, as
regards technical criteria and application procedures.
(...) On the technical side, in relation to the modalities
of judicial review, the latter is aimed at verifying
whether the authority has violated the principle of
technical reasonableness, without allowing the ad-
ministrative judge, consistent with the constitutional
principle of separation of powers, to replace the as-
sessments, even questionable, of the administration
with judicial ones.” (unofficial translation)

43 See, e.g., Brazil, Federal Supreme Court, 17
December 2020, Direct Action of Unconstitutionality
n°6.586, available at: http://www.stf.jus.br/arquivo/
cms/noticiaNoticiaStf/anexo/ADI6586vacinaobrigat
oriedade.pdf, where, in the context of the Brazilian
Federal Government’s reluctance in the launch of vac-
cination campaign, the Court has established that a
possible decision on compulsory vaccination should

e. The role of general principles. Science- and evi-
dence-based reasoning is not the only tool in the
hands of judges. As discussed, courts tend to in-
corporate reference to scientific data within
principle-based reasoning. General principles
have been used to scrutinize fundamental rights
balancing when health protection and other
freedoms were conflicting. They have also been
deployed to solve conflicts among private par-
ties in contract law when performances had be-
come impossible or much more expensive for
the pandemic. During times of emergency, their
application has partly modified their content
and consequences, leading to judicial decisions
incorporating uncertainty about the evolution of
the pandemic and the potential impact of the
challenged measures.

Even when reference to scientific evidence is
not at stake, general principles, such as solidar-
ity, proportionality, reasonableness, rationality,
and effectiveness, play a significant role in the ju-
dicial review of COVID-related measures.*>
Though with significant variations linked with
different legal traditions, they all confine judicial
discretion, guiding courts’ reasoning in their

be based on scientific evidence. For a wider discus-
sion, see Sébastien Fassiaux, ‘Comparative Survey.
Vaccination’, in this Issue.

4 See, e.g, Italian Council of State, decree
1006/2021: “The responsible bodies cannot be al-
lowed to postpone or merely refer to previous - and
by the Regional Administrative Tribunal considered
insufficient - scientific documents, including those of
the CTS, since a new, urgent, motivated and specific
survey of the impact of the prolonged use of PPE, also
in the light of the criteria dictated by the WHO, is re-
quired. It remains clear that the unjustified imposi-
tion of a device such as PPE on very young schoolchil-
dren requires the issuing authority to scientifically
prove that its use has no harmful impact on the psy-
cho-physical health of the recipients, except (...) the
occurrence of liability for delay, omission or other-
wise harmful consequences produced in the event
(...) of a persistent lack of scientific investigation,
which, however, the Judge cannot provide for in any
case” (unofficial translation).

45 On the use of rationality as a criterion for ju-
dicial review, see for example, in South Africa, High
Court of South Africa (Gauteng Division, Pretoria), De
Beer and Others v Minister of Cooperative Govern-
ance and Traditional Affairs [2020] ZAGPPHC 184, on
the irrationality of blanket bans as opposed to the im-
position of limitations and precautions.



complex task of balancing the interests at
stake.*6

One of the most innovative dimensions of ju-
dicial review is represented by the use of general
principles to assess the legality of administrative
decision-making under uncertainty. Both the
level of risk connected to the contagion and the
effects of the protective measures are ex ante un-
certain. Judicial review has started accounting
for such uncertainty when applying the princi-
ples.

As a first relevant example, reliance on sci-
ence may not be disconnected from the precau-
tionary principle. Indeed, where there is uncer-
tainty about the existence or extent of risks to
human health, protective measures may be
taken without waiting until those risks material-
ize. Moreover, the precautionary principle does
not suggest that restrictive measures should not
be based on scientific evidence. On the contrary,
it implies a comprehensive assessment of the
risk to health based on the most reliable scien-
tific data available and the most recent results of
international research.4” Yet, when the latter are
inconclusive or insufficient, and it proves impos-
sible to determine with certainty the existence
or extent of the alleged risk, but the likelihood of
real harm to public health persists should the

46 See, for example, Hamburgisches Oberver-
waltungsgericht 5. Senat, 21.07.2020, 5 Bs 86/20

As far as the interference of the mask obliga-
tion with personal fundamental rights is concerned
(specifically human dignity and free development of
personality), the Court stated that this interference
was tolerable and justified by the outweighing public
interest in protecting people’s fundamental right to
health and bodily integrity. The obligation was lim-
ited in time and space: namely, it was applicable only
in shops and shopping centers until the 31 August
2020. Thus, it did not represent an unbearable en-
croachment on the aforementioned fundamental per-
sonal rights. For all these reasons, in the opinion of
the High Court, the obligation to wear a mask was a
legitimate protective measure. The regulation ap-
peared to be suitable, necessary, proportional and
reasonable, too.

47 Criminal proceedings against Mathieu Blaise
and Others [2019] Judgment of the Court (Grand
Chamber) of 1 October 2019, ECLI:EU:C:2019:800

48 [bid.

49 See, e.g., in Belgium, Council of State Schoe-
naerts, n. 248.162 20 august 2020; in Italy, Adm Trib.
of Catanzaro, Sec. I, 18 December 2020, n. 2075; Adm
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risk materialize, the precautionary principle jus-
tifies the adoption of restrictive measures even
in a condition of uncertainty.8

National courts have primarily relied on the
precautionary principle.#® However, the extent
to which they have applied it to ensure high pro-
tection of public health in contexts of high uncer-
tainty or, regardless of the letter, to simply pro-
vide evidence-based reasoning with a stronger
legal basis may be the subject of future compar-
ative analysis in this Journal Section50.
It is rare that courts explicitly refer to the princi-
ple of solidarity. In contrast, it plays a significant
role in the global debate when scarce resources
(such as vaccines) must be distributed and inval-
uable goods (such as freedoms) need to be lim-
ited in their use.51 Solidarity refers to duties and
responsibilities on governments and private ac-
tors to contrast the pandemic and reduce the
spread of contagion. It reflects the high degree of
interdependence among decisions by individu-
als and by administrations located at different
levels to manage contagion risks related. These
responsibilities may be defined either in hard
law instruments or in recommendations with a
lower degree of bindingness. Hence, the princi-
ple of solidarity may influence the content of
governmental measures and the balancing be-
tween fundamental rights and the content of the
duty of care regulating private parties’ conduct.

Trib. of Pedimont, Sec. I, 3 December 2020, n. 580;
Adm Trib. of Lazio, Sec. IlI-quater, 4 January 2021, n.
35.

50 See, e.g., Labour Court of Teruel, Section 1,
Judgment 60/2020 of 3 June, dictated in appeal No.
114/2020, in which the judge rejects the argument of
the administrations presenting the current health cri-
sis as a case of force majeure or catastrophic risk, con-
cluding that the Administration should have acted in
accordance with the precautionary principle, in ac-
cordance with the repeated announcements made by
the WHO (more particularly, the need for a large num-
ber of PPE masks for health workers should have
been foreseen in order to protect them against the
risk of contagion by Covid-19, which would result in
the protection of the rest of the public).

Cfr. French Council of State, 13 November
2020, No. 248.918, for which the precautionary prin-
ciple is addressed to public authorities in the exercise
of their discretionary power; it implies a political
choice on the level of acceptable risk, and it does not
as such create a right of individuals or legal persons.

51 WHO Covid-19 Strategic Preparedness and
Response Plan, (n 12).
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By distinguishing between individual and collec-
tive interests, the principle of solidarity enables
courts to ensure higher protection of public
health through restrictions affecting individual
interests.52 Definitively, this principle (or any
functional equivalent of it) is likely to gain rele-
vance in crisis management when new chal-
lenges emerge as to the distribution of costs gen-
erated by the current pandemic.

The principle of proportionality is among the
most often referred to, sometimes together with
the precautionary principle.53 It is often applied
along with the three-step test, consistent with
the German tradition but, in fact, is similarly

52 European Court of Human Rights, judgement
of 8 April 2021, Vavticka and Others v. the Czech Re-
public, cit. At national level, see, e.g., for Portugal
1896/10.3TXCBR-AB-3, Tribunal da Relagdo de Lis-
boa (Lisbon Court of Appeal), 9 November 2020,
where parole was denied to a prisoner, not meeting
the requirements established in a 2020 piece of legis-
lation, enabling partial release of prisoners aimed at
containing the spread of contagion within prisons and
deemed by the court as an application of the duty of
solidarity.

53 See also Italian Council of State, Advice, sec.
I, 13 May 2021, no 850: “If it is true, as reiterated by
the recent case law formed on the subject of restric-
tive measures to counter the covid-19 pandemic (...),
that the precautionary principle cannot be invoked
beyond all limits, but must be reconciled with the pro-
portionality, as recalled both, in matters within the
competence of the European Union, by the Court of
Justice (see CJEU, Sec. I, 9 June 2016, in Case C-
78/2016, Pesce) and by the case law of the Constitu-
tional Court in the "Ilva di Taranto" case (Corte cost,
May 9, 2013, no. 85, on the balancing between values
of the environment and health on the one hand and
freedom of economic initiative and the right to work
on the other), it is equally true that the test of propor-
tionality and strict necessity of the limiting measures
must be compared to the level of risk - and therefore
to the proportional level of protection deemed neces-
sary - caused by the extraordinary virulence and dif-
fusivity of the pandemic” (unofficial translation).

54 See, for example, for Germany. Verwaltung-
sgericht Frankfurt am Main, 12 February 2021, 5 L
219/21.F.,, where the Court assessed the govern-
ment’s decisions for the vaccination campaign
through the lens of proportionality, considering them
suitable, necessary and proportional given the state’s
duty to protect public health (and to guarantee a fair
healthcare system) and the extremely scarce availa-
bility of anti-covid19 vaccines. See also, for Colombia,
Constitutional Court, 25 June 2020, C-201/20, for
which the aim of the proportionality test is to deter-
mine whether the decree under review is reasonable,

used in several legal systems. Indeed, when lim-
iting fundamental rights and freedom, courts as-
sess whether the measure is suitable (or ade-
quate in respect of objectives pursued), neces-
sary (since no less intrusive measures would be
adequate), and strictly proportionate under a
cost-benefit analysis.>*

Proportionality has been recast in light of un-
certainty and the different forms of administra-
tive decision-making to contrast the pandemic.
The necessity and the adequacy of the measure
are defined in light of the uncertainty concerning
the expected benefits of the measure.>> What
would not have been proportionate in ordinary

based on an assessment of (i) the constitutionality of
the purpose sought to be satisfied and the suitability
of the measure to achieve the proposed objectives; (ii)
its necessity in the absence of other less harmful but
equally suitable means; and (iii) its proportionality in
the strict sense.

55 See, e.g, in the US case law, AA vs
NEWSOM [2021] Superior Court Of California, 7-
2021-00007536-CU-WM-NC (Superior Court Of Cali-
fornia).

“Given that Plaintiffs have demonstrated the
likelihood of prevailing on the merits as to the claims
discussed above, the Court must analyze the relative
harm to the parties from the issuance or nonissuance
of the provisional relief requested. Initially, the Court
is perplexed by the State Defendants' contention that
the “Plaintiffs have not shown that any interim harm
they may suffer is irreparable.” (State Defs' Opp., p.
12, 1. 24.) To the contrary, the Plaintiffs have submit-
ted numerous declarations, many of which are uncon-
tradicted, detailing the substantial harm that has been
inflicted and will continue to be inflicted if, at a mini-
mum, a temporary restraining order is not issued. The
evidence submitted demonstrates that the January
2021 Framework and the Approval with Conditions,
which perpetuate remote learning for some students
while not for others, has created an impermissible di-
vide in access to education as otherwise guaranteed
by the California Constitution and as otherwise pre-
scribed by the California Education Code. As the Cali-
fornia Supreme Court in Serrano noted, "unequal ed-
ucation . ..leads to ... handicapped ability to partici-
pate in the social, cultural, and political activity of our
society." (Serrano, supra, at 606.) At a minimum, the
declarations of the named Plaintiffs demonstrate just
how significantly the January 2021 Framework has
adversely impacted secondary students' abilities to
fully and in a meaningful way participate in an educa-
tion system that should be equally available to all stu-
dents. In contrast, the State Defendants have offered
no evidence to suggest that the harm the State will
suffer, if any, as a result of the issuance of injunctive



times has often been considered proportionate
in times of emergency. Principles are emer-
gency-sensitive legal categories.

From a comparative law perspective, despite
some common trends, no homologation may be
endorsed. Nevertheless, the extent to which
courts concretely use general principles and
open-ended assessment criteria depending on
national traditions and socio-economic contexts
is worth exploring in essays and surveys pro-
posed for this Journal section.

3. A first overview on global litigation on
measures countering the COVID-19 pan-
demic

Litigation concerning measures adopted by gov-
ernments to prevent and counter the effects of
the pandemic has arisen in most countries, alt-
hough to a very different extent, even in the
same region.56

For example, in the Asian continent, litigation
has been very intense in India, much less so in
China. Whereas in India, individuals and organi-
zations have challenged the government’s action
and inaction, seeking measures that the compe-
tent authorities could have adopted,57 Chinese
litigation has mainly involved public authorities

relief outweighs the harm that will befall the Plaintiffs
if the injunctive relief is not granted.”

56 See Tom Ginsburg and Mila Versteeg, ‘Bind-
ing The Unbound Executive: Checks And Balances In
Times Of Pandemic’ [2020] SSRN Electronic Journal
(n 2),in which a group of countries is identified where
the courts do not appear to be involved at all in the
inter-institutional dialogue about the choice of
measures countering the pandemic, with special re-
gard to authoritarian countries.

57 See, e.g., Supreme Court of India, 23 March
2021, NO. 476 OF 2020, Small Scale Industrial Manu-
factures Association vs Union of India, requesting
banks to apply moratorium in favour of small busi-
nesses in light of the pandemic crisis and in relation
to powers assigned by the Disaster Management Act
2005, enabling the National Authority to seek assis-
tance from other bodies for performing its legal du-
ties; Karnataka High Court, 14 August, 2020, No.8651
OF 2020, upholding a petition filed to enable non-
Covid patients to access healthcare.

58 See fn 27 above.

59 The Belgian caselaw is rather comparable to the
[talian one in this regard. See P. Popelier et al., ‘Health
Crisis Measures and Standards for Fair Decision-Mak-
ing: A Normative and Empirical-Based Account of the
Interplay Between Science, Politics and Courts’, EJRR,
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enforcing restrictive measures and sanctions
against infringers.58

In Europe, courts have decided many cases in
France, Italy, Germany, Belgium, Slovenia, Ro-
mania, Spain, less in the U.K,, definitively less in
Austria, fewer in Switzerland, and in the Nordic
countries to name a few. Where involved, courts
have been somewhat deferential to govern-
ments in the first phase while engaging in a
deeper check and balance role once knowledge
about the pandemic has increased.>® Neverthe-
less, evenin this case, oversight has often focused
on governments’ ability to provide a sound sci-
entific basis for their decisions.60
Very similar patterns may be observed in Israel,
where since early 2020, litigation has been quite
intense, but courts have strongly refrained from
a substantive oversight on government’s deci-
sions, mainly focusing on procedural safeguards
and the application of the separation of powers
principles; only in 2021 courts have been more
prone to exercise a substantive constitutional
review.6!

North America and South America have
shown very different patterns, too. In North
America, U.S. litigation has been much more in-
tense than in Canada. Moreover, U.S. courts have
usually been quite deferential to governmental
authorities®? and keen on procedural oversight

(2021) 1 with extensive caselaw analysis along
phases. . For Italy, one may, e.g., compare the deci-
sions of the Council of state concerning school clo-
sures in the first, the second and the third stage of the
pandemic. See Council of State decree 1234/2021 on
school closure (in the UMBRIA region); Council of
State, decree 1034/2021 on education and school clo-
sure (in the CAMPANIA region). But see also Italian
Council of State decree 1031/2021 on school closures
(Abruzzo region) where it appears less deferential as
to the application of proportionality and zoning.

60 See fn 39-39 above.

61 E, Albin, I. Bar-Siman-Tov, A. Gross, T. Hos-
tovsky-Brandes, ‘Israel: Legal Response to Covid-19’,
(n 37).

62 See, e.g., Friends of Danny DeVito v. Wolf,
227 A.3d 872 (Pa. 2020), Supreme Court of Pennsyl-
vania, 13 April 2020, where the Court upheld the Gov-
ernor’s decision to declare the State of Pennsylvania a
‘disaster area’ under the Emergency Code, having
properly exercised its police powers for the protec-
tion of health and lives of the Pennsylvania citizens
although viral illness is not in the specific list of appli-
cable disasters provided by the law.

However, in other decisions a more substan-
tive scrutiny emerge for the balancing of interests at
stake; see, e.g.: United States District Court for the
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rather than substantive.63 In South America, Bra-
zilian, Argentinian, and Colombian courts have
been quite active. The existence of urgent proce-
dures enabling individuals to challenge the exer-
cise of public powers infringing fundamental
rights has proved to be an essential tool in pan-
demics.¢4 In countries such as Brazil, in which
the government has been reluctant to take
measures countering the pandemic, courts have
used injunctions and imposed affirmative or-
ders, including judicial lockdown.é5 In the con-
text of a very ineffective vaccination campaign,
the Federal Supreme Court of Brazil has pro-
vided a constitutionally oriented interpretation
of a statutory provision vesting the Federal Gov-
ernment with the power to rule on compulsory

Central District of California, McDougall v. County of
Ventura, No. 2:20-cv-02927-CBM-AS, 2020 WL
6532871 (C.D. Cal. Oct. 21, 2020), where the Court re-
fers to the standard applied in Jacobson v. Massachu-
setts (197 U.S. 11,31 (1905)), in order to examine “(1)
whether the County’s orders ‘ha[ve] no real or sub-
stantial relation’ to the County's objective of prevent-
ing the spread of COVID-19; or (2) whether the
County of Ventura’s orders affect ‘beyond all ques-
tion, a plain, palpable invasion of rights secured by’
the Constitution.”, and, based on it, concludes that:
“The stay well at home orders meet the first test un-
der Jacobson. The stated objective of the stay well at
home orders ‘is to ensure that the maximum number
of persons stay in their places of residence to the max-
imum extent feasible, while enabling essential ser-
vices to continue, to slow the spread of COVID-19 to
the maximum extent possible.... The County elected to
achieve this goal by deeming certain businesses,
travel, and services “essential” and restricting busi-
nesses, travel, and services that were not deemed es-
sential. Because those limitations restrict in-person
contact, they are substantially related to the objective
of preventing the spread of COVID-19. ... Under the se-
cond test of Jacobson, the stay well at home orders
must not affect ‘beyond all question, a plain, palpable
invasion of’ the Second Amendment.” Id. at *6-7.
“Here, the Court finds the stay well at home orders did
not amount to a plain and palpable violation of the Se-
cond Amendment, as required by Jacobson. Unlike the
total prohibition of handguns at issue in Heller, the
stay well at home orders are temporary and do not vi-
olate the Second Amendment... [T]he effect of the stay
well at home orders was to delay Plaintiffs' ability to
acquire and practice with firearms and ammunition
and not to prohibit those activities. Thus, Plaintiffs
have not demonstrated that the temporary closure of
firearms retailers constitutes a plain and palpable vi-
olation of their Second Amendment right.” Id. at *7-8.

In another case (Big Tyme Investments, LLC v.
Edwards, No. 20-30526 (5th Cir. 13 January 2021)),

vaccination, concluding that (i) such power must
be shared with the States, Federal District and
Municipalities, within their respective spheres
of competence, and that (if) making vaccination
compulsory through indirect sanctions, such as
through restrictions imposed on entry or travel-
ing, is not unconstitutional, if such measures are
based on scientific evidence, respect human dig-
nity and fundamental rights, are reasonable and
proportionate, and vaccines are distributed
equally and free of charge.66

Relevant differences also emerge across Afri-
can countries. For example, while quashing sev-
eral regulations based on the initial severe lock-
down due to the lack of rationality in extreme
limitations regarding the objectives pursued,¢’

the United States Court of Appeals for the Fifth Circuit
held that the restrictions did not violate the equal pro-
tection clause as there was a rational basis to distin-
guish between bars and restaurants and the re-
strictions were substantially related to the public
health interest of preventing the spread of COVID-19.
See also United States Court of Appeals, Sixth Circuit,
No. 20-Civ-1815, (6th Cir. 2 September 2020), Castillo
v. Whitmer, on the Michigan Department of Health
and Human Services emergency order requiring cer-
tain agricultural workers to undergo mandatory
COVID-19 testing; the Court found that the district
court did not abuse its discretion in finding that, alt-
hough there was disparate impact to Latino agricul-
tural workers, plaintiffs did not show that the order
was improperly racially motivated. The state has a le-
gitimate public interest in testing agricultural work-
ers because it helps protect migrant workers, their
families, their communities, and the food supply.

63 This is the view of T. Ginsburg - M. Versteeg,
The Bound Executive: Emergency Power during the
Pandemic (n 2), although examples exist of substan-
tive oversight on restrictive measures based on bal-
ancing among the interests at stake.

64 See fn 30 above.

65 T. Ginsburg — M. Versteeg, The Bound Exec-
utive: Emergency Power during the Pandemic, (n 2).

66 Brazil, Federal Supreme Court - Supremo
Tribunal Federal, 17 December 2020, Direct Action of
Unconstitutionality n. 6.586.

67 High Court of South Africa (Gauteng Divi-
sion, Pretoria), 2 June 2020, 21542/2020, De Beer
and Others v Minister of Cooperative Governance and
Traditional Affairs [2020] ZAGPPHC 184, where the
court declared the national containment measures
unconstitutional and added that “courts are obliged to
examine the means selected to determine whether
they are rationally related to the objective sought to
be achieved”.



South African courts have often been quite def-
erential to the government, both in the first and
in more recent phases of the pandemic.%8 On the
other hand, a more critical oversight has
emerged in other countries, such as Kenya®° or
Malawi,’0 where courts have imposed precise
standards for governments’ actions.

Litigation in Australia and New Zealand has
been relatively limited and focused mainly on
the freedom of movement.”!

Looking forward, a future stream of cases
might concern the use of class actions. Several
have already been filed in Australia, New Zea-
land, Canada, and South Africa, but their evolu-
tion is hard to predict. Nevertheless, the role of
class actions might be particularly relevant for
compensating individuals and organizations for
losses suffered due to the measures countering
the pandemic.

68 See, for example, on religious gatherings:
High Court of South Africa (Gauteng Division, Preto-
ria), 21402/2020, 30 April 2020, Mohamed and Oth-
ers v President of the Republic of South Africa and
Others (21402/20) [2020] ZAGPPHC 120; [2020] 2
All SA 844 (GP); 2020 (7) BCLR 865 (GP); 2020 (5) SA
553 (GP); on limitation on tobacco sales, High Court
of South Africa (Gauteng Division), June 26, 2020,
21688/2020, Fair-Trade Independent Tobacco Asso-
ciation v President of the Republic of South Africa and
Another, [2020] ZAGPPHC 246; 2020 (6) SA 513 (GP);
2021 (1) BCLR 68 (GP). More recently: Supreme Court
of Appeal of South Africa, 28 January 2021,611/2020,
Esau and Others v Minister of Co-Operative Govern-
ance and Traditional Affairs and Others: “it is not for
a court to prescribe to the national executive just how
truncated the public participation process should be
in the regulation-making process. (...) i) absent any
evidence of the existence of less restrictive means of
slowing the spread of covid-19, the court cannot in-
terfere with the discretion of the Minister in achieving
that objective; ii) the Disaster Management Act no-
tionally is broad enough to intrude upon existing leg-
islation ... in a disaster situation; iii) the primary ob-
jective of the regulations is to save lives and health”.

69 High Court of Kenya, 3 August 2020, Petition
78,79,80,81/2020 (consolidated), Law Society of
Kenya & 7 others v Cabinet Secretary for Health & 8
others, where the court issued an interdict to compel
the government to present to the Court a plan of ac-
tion detailing the appropriate responses towards the
management and control of the outbreak of COVID-19
in the country as a means to discharge its constitu-
tional duty and protect the socio-economic interests
of the country. The decision is considered a remarka-
ble change in Kenyan jurisprudence in the field of pro-
tection of the rights and freedoms enshrined within
the Constitution of Kenya (2010); see the opposite
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4. Courts, fundamental rights, and free-
doms: balancing rights and remedies

Although to a different extent depending on legal
contexts and traditions, the pandemic has high-
lighted the relevance of courts in the enforce-
ment and balancing of fundamental rights and
freedoms in most jurisdictions. This is particu-
larly noticeable in systems where human or fun-
damental rights are essential drivers for access
to courts and where the right to health is consid-
ered itself a fundamental right. However, even
where this is not the case, judges had to pursue
the general interest to counter the pandemic-re-
lated measured aimed at protecting health with
other rights and freedoms affected by the re-
strictions. In some cases, the judicial outcome is
interestingly comparable.?2

view taken by the same court in Kenya Airports Au-
thority v Mitu-Bell Welfare Society & 2 others (2016)
where the court capped the use of structural inter-
dicts.

For Kenya, see also High Court of Kenya at
Siaya, June 15, 2020, Petition NO. 1 of 2020, Joan
Akoth Ajuang & another v Michael Owuor Osodo the
Chief Ukwala Location & 3 others; Law Society of
Kenya & another [2020] eKLR (the Court has ordered
the local government to properly bury a deceased
man whose relatives had claimed a violation of hu-
man dignity in respect of the way the man was buried
in the context of the pandemic).

70 High Court of Malawi, September 3, 2020,
1/2020, Lilongwe District Registry, The State on ap-
plication of Kathumba and others v President of Ma-
lawi and others (2020) MWHC 29, where the Court
found that the lockdown was ordered without a legal
basis and without sufficient concern for poor and vul-
nerable people, and urged parliament to pass new leg-
islation, that would allow the regulations needed in a
national health emergency such as the current pan-
demic.

71 See: High Court of Australia, 10 December
2020, M104/2020, Gerner & Arnor. v Victoria (2020)
HCA 48; High Court of Australia, 6 November 2020,
B26/2020, Palmer & Anor v. The State of Western
Australia & Anor; Supreme Court of Victoria,
B26/2020, Loielo v Giles, S ECI 2020 03608 (on cur-
few).

72 We can compare, in this regard, the rela-
tively similar responses provided, in the field of free-
dom of religion, by a US court and a German one, both
concluding that a complete ban against religious ser-
vices is disproportionate since precautions may be
adopted for a better balancing. See, eg, Agudath Israel
of America v. Cuomo, Nos. 20-3572, 20-3590, 2020
U.S. App. LEXIS 40417 (2d Cir. Dec. 28, 2020): “No
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As seen above, when balancing rights and free-
dom, courts use general principles differently
depending on their legal traditions. At the same
time, they all tend to adopt a contextual ap-
proach, refraining from a purely abstract priori-
tization of rights. While strongly fostered by the
global emergency and the precautionary princi-
ple where invoked, even public health protection
is subject to balancing based on several factors.
Among these, the level of epidemiologic risk and
the uncertainty about its development have
played a significant role.”3 Other factors include
the structure of healthcare management sys-
tems, the density of population(s) across areas,
and the vulnerability of the target population,
such as the elderly or persons with disabilities.
On the side of competing interests (such as eco-
nomic or personal freedoms), the nature of
rights has been taken into account (distinguish-
ing, e.g., between economic and non-economic
interests), the costs or losses imposed by
measures on target groups (such as small busi-
nesses v. large businesses), and the duration of
restrictive measures.

public interest is served by maintaining an unconsti-
tutional policy when constitutional alternatives are
available to achieve the same goal.” Id. at 32; for Ger-
many, Federal Constitutional Tribunal, 29 April 2020,
1 BvQ 44/20, concluding that an absolute ban on reli-
gious services is in breach of the proportionality prin-
ciple and constitutes a breach of the religious freedom
of the claimant (see the case summary by D. Strazzari
<https://www.fricore.eu/fc/content/germany-feder
al-constitutional-court-29-april-2020-1-bvq-4420>).

73 Higher Administrative Court of the Land of
Nordrhein-Westfalen, 13 B 2046/20.NE, 07 January
2021, 13. Senat., where the Court examined the pro-
portionality of the insolation measure based on the
infection rates, the state of the intensive care units,
the emergence of variants in the UK and South Africa.

74 See, eg, for France, Council of State, order n.
439693 of March 28, 2020 concerning a petition filed
requesting the judge of summary proceedings to en-
join the State to adopt all decisions (purchases, or-
ders, international collaborations) and urgent
measures, in particular regulatory measures, which
are necessary in order to ensure an adequate supply
of equipment, both quantitatively and qualitatively,
for all the most exposed health professionals and in
particular private nurses, in order to enable them to
provide satisfactory care to their patients. The claim
is dismissed (since meanwhile the Government has
provided sufficient response) but full account is given
to fundamental freedoms involved (“3. For the appli-
cation of article L. 521-2 of the Code of Administrative
Justice, the right to respect for life constitutes a fun-

As seen above, these elements have often
been factored into the proportionality test (e.g.,
to assess whether the measure was suitable for
the pursued purpose and did not impose an ex-
cessive burden on target groups) or the one of
reasonableness or rationality.

COVID-19 litigation also shows that the na-
ture and content of judicial remedies are rele-
vant when balancing rights and freedoms. The
balancing exercise is, in fact, instrumental to dif-
ferent types of judicial outcomes, from those
aimed at injunctive relief’4 to those aimed at sus-
pension or annulment of administrative acts’>
through those aimed at establishing liabilities
and addressing claims for damages or other
types of compensation.”6

Whether this balancing is differently struc-
tured depending on the judicial remedy sought
is a question to be explored in future analysis. In-
deed, not only are courts requested to assess the
legitimacy and legality of government’'s deci-
sion-making (regardless of the remedy sought,
one could assume), they also need to enforce

damental freedom within the meaning of the provi-
sions of that article. Moreover, a characterized failure
of an administrative authority to use the powers con-
ferred on it by law to implement the right of any per-
son to receive, subject to his or her free and informed
consent, the treatment and care appropriate to his or
her state of health, as assessed by a physician, may, for
the application of these provisions, constitute a seri-
ous and manifestly unlawful infringement of a funda-
mental freedom when it is likely to result in a serious
deterioration in the state of health of the person con-
cerned”.

75 See, for example, for Italy: Order of the Coun-
cil of State, 17 July 2020, no. 5013, on the suspension
and annulment of acts ruling on the laboratories that
were eligible for molecular testing for the detection of
the virus SARS-CoV-2. The claim is dismissed since,
among other reasons, the judge considers that the
consequences of a duty to quarantine may affect fun-
damental rights and therefore justifies the public in-
stitution’s choice of taking the responsibility, through
the most qualified network of health facilities, for the
management of such consequences, including false
results.

76 See, for example, for China, Tianjin Interme-
diate People’s Court, Final Decision n. 166, 12 May
2020, where a compensation for the allegedly illegiti-
mate dismantlement of a pigeon shed was claimed;
the Court dismissed the claim, considering the
measures appropriate for the purpose of ensuring
and protecting people’s right to health and right to
life.



rules and principles that have been possibly vio-
lated, providing (effective) protection of inter-
ests at stake and therefore a new balancing.

In a few cases, judicial scrutiny has regarded ac-
tion or inaction by parliaments as legislative
bodies and, exceptionally, legislative action has
been stimulated by judicial decisions?’.

Most often, litigation has regarded administra-
tive action or inaction. In this framework, judi-
cial scrutiny related to the remedial side in-
cludes:

a) whether administrative action or inac-
tion is necessary and adequate;

b) in the case of administrative inaction,
whether a measure should have been
taken and, in case of an affirmative an-
swer, which action may also include a
duty to act upon the administration;”8

¢) Administrative decisions may be too re-
strictive or too lax. The case law devel-
oped so far suggests that litigation arises
more with restrictive measures than
flexible measures. But there are cases
where courts have quashed acts permit-
ting reopening and ordered facilities
kept closed.” In administrative action
limiting rights and liberties, courts have
been asked to decide whether the re-
strictive measure is proportionate and

77 This is the case for Belgium described above,
fn 20.

78 See, e.g., for the UK, Lomas de Zamora Com-
mercial and Civil Appeals Chamber, Judgment
10/2020 of 19 May, issued in the case SS.C. c/UP
(OSUPCN) s/Amparo, where the court orders the rel-
evant authorities to provide assistance to a child with
disability in order to ensure that he can adapt to the
new educational methods that schools were forced to
adopt due to the Covid-19 pandemic; for India, High
Court of Manipur, All Manipur School Student Trans-
porter Association v. The State of Manipur and Ors., -
WP (C) No. 459 of 2020, where, lacking support ac-
tions for school student transportation’s drivers dur-
ing the lockdown and considering this omission un-
constitutional, the Court requests the state govern-
ment to take an appropriate decision for providing fi-
nancial help within a month and to constitute a com-
mittee to verify the genuineness of the claims and
submit a report to state government.

79 See, in the US case law, A vs NEWSOM [2021]
Superior Court Of California, 7-2021-00007536-CU-
WM-NC (Superior Court Of California): “The Court is-
sues a temporary restraining order enjoining and re-
straining the Defendants from: (1) applying and en-
forcing the provisions of the January 2021 Frame-
work, which framework prevents Plaintiffs' children
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strikes the right balance between con-
flicting fundamental rights. When a vio-
lation of proportionality has been de-
tected, what are the most appropriate
decisions, whether quashing with or
without modifications of the measure.
C1) Judicial decisions may lead to annul-
ment, suspension, modification, and positive
action.80 Effects may be radical, such as an-
nulment, or more moderate, such as modify-
ing the administrative measure.8! The trans-
formation of the measure is generally aimed
at defining a more appropriate balance be-
tween health protection and other rights or
freedoms. Sometimes modification is
steered by the court through the use of gen-
eral principles.82 At other times, it is clearly
identified in the judgment.
C2) Depending on the procedure, judges
may be allowed to modify the measure di-
rectly or send it back to the administration
should the implementation require the exer-
cise of discretionary power. Courts have
used their power in emergency procedures
to change the measure’s content when re-
turning to the administration. The ability to
decide would have irreversibly harmed the
protected interests.

and other children in TK-12 public schools from re-
ceiving in-person instruction; and (2) applying and
enforcing the 7 March 2021 “Approval with Condi-
tions” of Safety Review Requests by SDUHSD, CUSD,
and PUSD.”

80 See, e.g., for Spain, Administrative Chamber
of the Superior Court of Justice of Catalonia, Resolu-
tion of 29 July 2020, where, via interim relief, the
court’s ruling causes school reopening.

81 See, for example, for France: Council of State,
30 December 2020, no. 448201; for Israel: Supreme
Court of Israel, HC] 6939/20 Idan Mercaz Dimona
Ltd.v. Government of Israel, decision of 2 February
2021.

82 See, e.g., the Belgian Council of State,
8.12.2020,n. 249.177: “The Council of State orders, as
an interim measure, that the Defendant no later than
December 13, 2020, replaces the articles 15, §§ 3 and
4, and 17 of the Ministerial Decree of 28 October 2020
'on urgent measures to limit the spread of the corona-
virus COVID-19', as amended by Ministerial Decrees
of 1 November 2020 and November 28, 2020, with
measures that do not disproportionately affect the
collective exercise of worship not disproportionately
restricted.” (unofficial translation, emphasis added).
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C3) If the measure is deemed unlawful,
courts have to decide whether, in addition to
quashing the measure, governmental liabil-
ity should be applied and compensation be
granted.83 In theory, compensation can be
awarded both in case of annulment and
modification of the action. In practice, com-
pensation has been given in the former case
much more frequently than in the latter.

d) Whether the parties, whose rights have
been limited by legislation or adminis-
trative decisions, should enjoy some
forms of indemnification or mitigation
has been decided by courts according to
general principles and specific rules reg-
ulating the pandemic.8¢ Depending on
the nature of the affected interests, com-
pensation may be monetary (for exam-
ple, restaurants, and recreational activi-
ties) or non-monetary (for example, ed-
ucation). In the latter case, compensa-
tion may provide students with addi-
tional teaching hours, personalized tu-
toring, and specialized programs.

Does the choice of remedies influence the bal-
ance among fundamental rights? Some hypothe-
ses, subject to further investigation, may be
drawn in this regard. For example, courts may
1) only quash an administrative act with-
out being able to modify it, or
2) uphold an existing over-protecting
measure to avoid the risk of under-pro-
tection linked to mere annulment when
administrative inaction or inadequate
action is likely to occur.85
By contrast, in the same situation (challenge
against a disproportionately restrictive meas-
ure, being alternative proportionate measures
available), a judge asked to decide over a com-
pensatory claim may strike a balance against the
over-protecting measure and award damages

83 For Poland: Olsztyn District Court, Wyrok
Sadu Okregowego w Olsztynie z dnia 02 wrze$nia
2020 r. (sygn. akt IV U 1195/20), holding that a busi-
ness operator in the fitness sector, whose activity had
been closed down, was entitled to obtain compensa-
tion related to the closure of the activity even though
she did not strictly meet all the conditions literally
specified in the Covid Act

8% On indemnities, see e.g. for Scotland, Outer
House, Court of Session, decision (2020) CSOH 74

accordingly, without fear to leave public health
unprotected.

When non-economic interests are at stake,
courts tend to be more inclined to quash the
measure than when economic interests must be
balanced with health protection.

Indeed, when annulment and injunctions are
sought, the balancing aims to ensure that gov-
ernmental action (or inaction) generates the ex-
pected outcome that would have arisen had full
respect of the rule of law and fundamental rights
materialized. The primary purpose is a substan-
tive correction (by suspension, deletion, modifi-
cation, or positive action, depending on cases
and procedural rules). By contrast, when com-
pensation is at stake, corrective justice operates
through surrogates and does not usually prevent
succumbing interests from being legally pro-
tected, though at a ‘price’; moreover, when a
public authority’s liability is at stake, this price is
paid by public money, being therefore redistrib-
uted among citizens.

In this first massive wave of litigation, the for-
mer type of claims has prevailed. Soon, courts
will likely be flooded by compensation claims,
largely grounded on unlawful administrative ac-
tion claims or recovery plans providing for in-
demnities. Though in a different way than the
damages v. indemnities questions, courts will
need to strike new balances, being fully aware
that in both cases, not all the ‘costs of the acci-
dent’ will be eligible for corrective (damages) or
redistributive (indemnities) justice.8¢ Compared
with courts dealing with annulment and injunc-
tion cases in 2020, they will have better infor-
mation, and this will help them to: (i) more
clearly define the level of uncertainty in which
governments have acted in the light of the pre-
cautionary principle; and (ii) take the conse-
quences of alternative actions into considera-
tion, e.g., in terms of saved lives, other contextual
elements being equal. The allocation of costs re-
lated to scientific uncertainty will undoubtedly

P352/20 of 23 July 2020; for Italy, Council of State, 28
April 2021.

85 See, e.g., for Israel, Supreme Court of Israel,
HCJ 6939/20 Idan Mercaz Dimona Ltd.v. Government
of Israel, decision of 2 February 2021, where the court
highlights the need for caution when deciding over
the quashing of an emergency measure, since the
harm of its removal could outweigh the correspond-
ent benefits.

86 (. Calabresi, ‘The costs of accidents. A legal
and economic analysis’, (Yale University Press, 1970).



be a daunting task. The increasing number of li-
ability claims may likely lead to the establish-
ment of no-fault regimes (or indemnification
funds) that may ensure effectiveness and uni-
formity to a more considerable extent than liti-
gation.

Not only balancing among rights and free-
doms can be affected by the type of remedies
sought, and also by their combination. Indeed,
judicial remedies are not necessarily alternative.
Instead depending on substantive and proce-
dural applicable rules, they can be combined.
This combination may be relevant when, for ex-
ample, economic interests are at stake, and these
may be easily compensated through monetary
remedies (being damages or indemnities). In
these cases, the availability of compensation
may influence the strict proportionality of the
disputed measure, where indemnities at least
mitigate the costs of the restrictive measure.
This reasoning may be applied differently to in-
terests not compensable with monetary sums,
such as access to education, religious services, or
the like.87

Further specificities will emerge in surveys
and studies to be published in this Journal’s sec-
tions. However, the analysis below provides a
few examples in some of the main areas in which
this type of litigation has emerged worldwide
with the primary purpose of giving hints for fu-
ture research and analysis.

5. Balancing fundamental rights and free-
doms across different areas: an agenda
for future research

The pandemic has highlighted the strong inter-
dependence among fundamental rights and free-
doms. Ensuring strong protection of health has
forced governments to impose limitations upon
the freedoms of movement, religion, education,
private and family life, and economic initiative,
to name a few. Some of the latter are themselves
interconnected, since, for example, limiting
movement has resulted in a reduced enjoyment
of private and family life, or restrict the freedom
to conduct one’s business has determined more
limited access to employment, and so on. Even
within the same domain (such as healthcare),
measures aimed at fostering medical services for
COVID-19 patients might have undermined

87 F. Cafaggi - P. lamiceli, ‘The protection of
fundamental rights’, (n 19).
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health care access to other patients. This inter-
dependence has enormously increased the com-
plexity of policymaking, being then reflected in
the role of courts and the scope of judicial re-
view.

Future research on pandemic-related litiga-
tion will then benefit from a holistic approach
that, while focusing on single areas of interest
(e.g., freedom of movement, religious liberty,
and right to education), will look at the intercon-
nectedness across areas.

Some cross-cutting questions can stimulate

such research.
1. Economic and non-economic freedoms. This is
a key distinction from the perspective of judicial
review. The limitation of non-economic free-
doms (such as movement, expression, education,
and religion) mainly determines irreversible
losses that may not be compensated in economic
terms (e.g., through indemnities or damages).
For example, being unable to attend an Easter
celebration with full respect to ordinary rituals
and spirituality can hardly be compensated by a
monetary sum. The same is true for the learning
experience that millions of children lost, espe-
cially in the first wave of the pandemic.

Of course, this distinction does not deny the
role that compensation may play to redress non-
economic losses when a damages claim may be
established within liability regimes. Yet, such re-
dress could not fully reinstate the enjoyment of
rights and freedoms that have been irreversibly
lost.

Nor does this distinction ignore the possibil-
ity of mitigating the above losses through alter-
native means. The use of digital technology has
been the main source of mitigation in almost all
thinkable areas: from education to personal and
family life, through religion and tourism, to ac-
cess to services (including healthcare) and the
market in general. In fact, this mitigation is less
than perfect and also comes at a price, starting
with, but not limited to, data protection.

To what extent have courts considered the
distinction between compensable and not com-
pensable losses when balancing rights and du-
ties? To what extent have they taken mitigation
into account, possibly considering the costs and
effects of mitigation when deciding the lawful-
ness of restrictive measures? Have these ele-
ments been factored within the proportionality
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or the rationality test? For example, have restric-
tive measures been considered proportionate
when compensation was available and dispro-
portionate when compensation was not availa-
ble?
2. Essential and non-essential activities. For most
States, this distinction has been pivotal in the
area of economic business activities. Indeed, es-
sential business activities have not been subject
to closure, and re-openings have been priori-
tized per essential classification. In most cases,
essential activities have been defined by the ex-
ecutive, sometimes raising questions concerning
the allocation of competence between the center
and periphery.88 Essential classification impacts
proportionality and, in particular, on the re-
quirement of necessity and adequacy. The courts
have considered proportionate suspensions of
recreational activities like games and lotteries
also based on their non-essential character.8?
They have also contributed to taking equality
into account when businesses have complained
about stores’ abilities to sell non-essential prod-
ucts.?0

A similar distinction has been applied in gen-
eral interest services, such as healthcare, where
limitations have been imposed based on urgency
and priority levels. In fact, in almost all areas,
comparable choices have been made. For exam-
ple, younger children have been prioritized over
older ones in face-to-face schooling; essential
professions or categories (such as physicians,
judges, and police) have enjoyed wider freedoms
than others. Similar categorizations have been
deployed for access to vaccination, where vul-
nerability and exposure to risk have played a

88 See, in Brazil, Federal Supreme Court, Direct
Action of unconstitutionality 6341 MC-REF, 15 April
2020, ADI 6341 MC-REF, concluding that the head of
the federal executive branch can define essential pub-
lic services by decree, but must necessarily safeguard
the autonomy of other entities to take care of health
in the framework of the Unified Health System, and
carry out health and epidemiological surveillance ac-
tions.

89 See for example Italian Council of State, 22
February 2021, decree no. 888/2021, on bingo, casi-
nos, lotteries, where the non-essential nature of activ-
ities plays a certain but not determining role due to
the income produced by such activities for staff and
their families, and for the State in the form of taxes.

90 The Supreme Court of Israel sitting as High
Court of Justice, HC] 6939/20 Idan Mercaz Dimona
Ltd.v. Government of Israel, 2 February, 2021.

major role in identifying essential categories of
beneficiaries.

Which type of judicial review have these clas-

sifications been subject to? Have courts applied
the principles of equality and non-discrimina-
tion? Have courts taken a different approach de-
pending on the legal traditions?
3. Hard and soft law. The use of regulatory instru-
ments has been different between countries and
across areas. In countries such as Sweden, there
was a decision to first opt for a soft law approach
and then have modified their approach to enact
legislation.91 In other countries, the approach
has combined both hard and soft law from the
outset. In relation to soft law, the issue is en-
forceability and the difference between recom-
mendations to administrations and recommen-
dations to individuals and private organizations.
In the latter case, even if the recommendations
were not binding, they certainly have and will
play a role in the definition of the duty of care for
civil liability.

Within countries. Whereas in some cases (e.g.,
freedom of movement), hard law has prevailed,
in others (such as private and family life), soft
law has been used. A mix of the two has been
chosen in many areas, with hard law general
principles and more detailed recommendations,
often leaving space for self-regulation (examples
span from education to economic activities, in-
cluding sports facilities and cultural events).
Vaccination is another example where hard law
has been used to define priority access rights.92
In contrast, the choice to be vaccinated has re-
mained chiefly free, with some exceptions linked
to health-related professions.93

91See H. Wenander, ‘Sweden: Non-binding
Rules against the Pandemic - Formalism, Pragmatism
and Some Legal Realism’ EJRR, 12 (2021), 127-142;
T. Mattsson, A. Nordberg, M. Axmin, ‘Sweden: Legal
Response to Covid-19’, in The Oxford Compendium of
National Legal Responses to Covid-19, <https://ox
con.ouplaw.com/view/10.1093/law-occ19/law-occl
9-e127rskey=MCXz1K&result=17&prd=0CC19> ac-
cessed 10 August

92 So, e.g, for Germany; see Verwaltung-
sgericht Frankfurt am Main, 12 February 2021, 5 L
219/21.F; Schleswig-Holsteinisches Verwaltung-
sgericht, 17 February 2021, 1 B 12/21; Verwaltung-
sgericht Gelsenkirchen, 18. February 2021, 20 L
182/21.

93 This has been the case for healthcare staff in
Italy under law decree no. 44/2021, converted into
law on 13 May 2021. On the role of courts in the phase
before the introductory of this law, see above fn 7.



The choice of instruments and also the enforce-
ment policies have varied. At times, it has been
clear that a soft compliance policy has backed a
hard law instrument. However, even when hard
law has been used in some areas and contexts,
enforcement has not always been stringent.

Have these regulatory choices been chal-
lenged before courts? Has judicial review taken
these varieties into account? Have courts ap-
plied stricter proportionality or rationality tests
when measures have been imposed through
hard law and been strictly enforced? Do we ob-
serve different trends depending on legal tradi-
tions?

4. Individual and collective interests. Some
constitutional traditions highlight the double di-
mension of the right to health, encompassing
both an individual and a collective component.9+
Indeed, even regardless of the very diversified
structure of healthcare systems worldwide, the
pandemic has shown that individual wellbeing
turns into a collective good as much as individual
impairment represents a collective social and
economic concern.?> The pandemic shows the
relevance of the collective dimension of health
protection and the interdependence of conducts
related to prevention and cure. The effectiveness
of restrictive measures and even more that of
vaccination depends upon the coordinated ac-
tions of the community’s members. Low compli-
ance results in negative consequences for those
who do not comply and those who have com-
plied. The interdependence generates positive
externalities in case of compliance, negative ex-
ternalities in case of non-compliance. This high
level of decisions’ interdependence affects the
allocation of decision-making power between

94 See art. 32, Italian Constitution (“The Repub-
lic safeguards health as a fundamental right of the in-
dividual and as a collective interest, and guarantees
free medical care to the indigent.”).

9 See, e.g., Italian Constitutional Court, 23 Feb-
ruary 2021, decision no. 37, concluding that “in the
event of highly contagious diseases capable of spread-
ing globally, logical and legal reasons call for a na-
tional discipline, to preserve the equality in the exer-
cise of the fundamental right to health and to protect
the collective interest.” (unofficial translation).

% See, e.g, in Germany, Verfassungsgericht
Nordrhein-Westfalen, 29 January 2021 (19/21.VB-1,
16/21.VB-1, 20/21.VB-2, 21/21.VB-3), concluding
that in the disputed case the public interest to protect
people’s health and life outweighed the complainant's
fundamental interest in the resumption of face-to-
face teaching. From a different perspective, which is
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governments and private parties, the choice of
the regulatory instrument, whether hard or soft,
the definition of the legal consequences of non-
compliance. Theory suggests that a high level of
interdependence requires centralized decision-
making usually associated with hard law instru-
ments. Yet, the example of vaccination shows
that voluntary choices associated with soft law
instruments have been used. Soft law can effec-
tively manage inter-dependent decision-making
concerning health protection when self-determi-
nation must be fully protected.

Have these specificities been adequately con-
sidered by courts, especially to distinguish be-
tween principles applied to individuals and prin-
ciples involved to collective health protection?

Is this aspect taken into account by courts
when balancing the right to health with other
rights and freedoms?9 Does the health protec-
tion prevail over the competing right depending
on whether the latter is an individual or a collec-
tive right?

In fact, as with health and again depending on le-
gal tradition, other rights may present a double
connotation (individual and collective), and
courts may be asked to strike a different balance
depending on whether an individual or a collec-
tive right is invoked. For example, in the field of
education, the balancing may request a different
approach if an individual student claims the
right to home-schooling for fear of contagion or
if the student association claims the right to face-
to-face teaching as a collective right to be bal-
anced against the right to health. Similar dynam-
ics may emerge in litigation brought by trade as-
sociations or individual businesses regarding

not focused on health as a right, see United States Dis-
trict Court for the District of Connecticut Citizens De-
fense League v. Lamont, 8 June 2020, 465 F.Supp.3d
56 (D. Conn. 2020): “On the one hand, the public has
an interest in limiting the transmission of COVID-19,
preserving the resources of the emergency and police
services, and using fingerprinting to preserve a ro-
bust and error-free criminal background check pro-
cess for gun permit applicants (...) On the other hand
are the interests of law-abiding Connecticut residents
who lawfully seek to exercise their constitutional
rights under the Second Amendment to acquire and
possess handguns for self-defense. On review of the
balance of equities, (...) [the court] conclude[s] that
these concerns weigh in favor of plaintiffs, in light of
the ample evidence as discussed above that a contin-
uing categorical elimination of fingerprinting is not
necessary.”.
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the closure of economic activities. Though rele-
vant, the individual nature of the applicant may
exclude the collective interests are at stake, such
as in the case in which the participation of chil-
dren with disabilities in face-to-face schooling is
strictly connected with their right to inclusion in
the school community and the right of such com-
munity to experience this inclusion.

One relevant area for the collective dimen-
sion is vaccination. Indeed, here, the line be-
tween the individual nature of the freedom of
self-determination and the collective relevance
of such choice is so fine that courts may struggle
to disentangle the two.97 Also, the extent to
which legal representation of vulnerable per-
sons, unable to directly exercise their self-deter-
mination, may be overcome in the best interest
of the most vulnerable may reflect the collective
dimension of individual freedoms in this do-
main.%8

6. Concluding remarks

The COVID-19 pandemic has called for a global
commitment to fighting the virus and mitigating
its effects. Since its early stages, the health crisis
has generated a global economic crisis and se-
vere local emergencies at social, political, and
economic levels, depending on the context.
Courts have been at the crossroad of health pro-
tection, fundamental freedoms, and the rule of
law. In many cases, they have been active guard-
ians of fundamental rights when other powers,
including the legislators, could not exercise a full
oversight on executives required to make deci-
sions in a context of high uncertainty.

Litigation has not disrupted the ability to re-
spond quickly and effectively to the pandemic.
On the contrary, it has contributed to steer and
guide those policy decisions. This conclusion
sheds new light on the more general question of
the role of judiciaries in times of global crises.

97 European Court of Human Rights, judgement
of 8 April 2021, Vavticka and Others v. the Czech Re-
public, cit. (“The Court considers that it cannot be re-
garded as disproportionate for a State to require
those for whom vaccination represents a remote risk
to health to accept this universally practised protec-
tive measure, as a matter of legal duty and in the name
of social solidarity, for the sake of the small number of
vulnerable children who are unable to benefit from
vaccination. In the view of the Court, it was validly and
legitimately open to the Czech legislature to make this

Legal changes have occurred within the legisla-
tion, administration, and litigation, both at na-
tional and international levels. Are these
changes permanent or temporary? Will they dis-
solve with the end of this pandemic, or will the
necessity to organize appropriate institutional
global answers to similar phenomena generate
long-term changes, including a new role for
global judicial cooperation? We predict that
rules will be modified, but the new principles or
the new version of consolidated principles will
stay.

Ensuring respect for fundamental rights
within a framework of emergency has been the
most daunting challenge. Courts have operated
along the line of continuity/discontinuity, using
the consolidated legal categories to address new
phenomena. It is mainly within the conventional
framework that changes must be identified and
their medium/long-term effects scrutinized.

Depending on the institutional contexts and
applicable procedural rules, courts have not only
ascertained the conformity of legislative acts
with constitutional principles and fundamental
rights, not only annulled administrative acts
when unlawful or dealt with liability claims.
Within the boundaries defined by applicable law
in light of the principle of power separation and
the rule of law, they have also guided the modes
of balancing fundamental rights, sometimes
steering the discretionary choices of executives
throughout the challenging times of the pan-
demic. The differences between in abstracto and
in concreto balancing have clearly emerged in
the case law. The pandemic emergency has re-
sulted in innovation in the legal interpretation of
those principles.

With different intensity amongst States, the liti-
gation shows, at least in democratic regimes,
high trust in the judiciary as means for ensuring
a high level of protection of fundamental rights
and freedom and rebalancing powers that have
been largely affected by the pandemic. The role

choice, which is fully consistent with the rationale of
protecting the health of the population”).

98 See, Court of Protection, United Kingdom
(England and Wales), E (Vaccine) [2021] EWCOP 7
(20 January 2021).

See also, for Spain, Court of 1st Instance No. 17
of Seville, Resolution No. 47/2021 15 January 2021;
Court of 1st Instance No. 6 of Santiago de Compostela,
Resolutions 55/2021 of 19 January and 60/2021 20
January 2021.



of both first instance courts and supreme and
constitutional courts has been pivotal. New pro-
cedures have been introduced or revisited, in-
cluding emergency ones, to ensure effective ac-
cess to justice in times of pandemic.

More than other decision-makers, judges
have often decided without coordinating or co-
operating with other courts in their own or other
countries. Yet, they have all faced very similar is-
sues and had to balance similar rights and free-
doms in comparable situations.

In the future, this Journal section is mainly
aimed at establishing an ideal dialogue among
scholars, judges, and policymakers on critical is-
sues examined by Courts around the globe to
feed a mutual learning experience and new in-
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spiration for future reports in this Journal. Ac-
cordingly, the approach will be comparative. Alt-
hough enough space will be devoted to country-
specific case-analysis, the issues will be mainly
examined, taking different legal traditions and
different contexts into account.

Some of the key topics and the main ques-
tions have been discussed in this article, being
aware that future developments will unveil new
areas of litigation, for example, in the field of re-
covery measures or damages. The outcomes of
litigation will partly depend on the extent to
which different experts will establish a construc-
tive and multidisciplinary dialogue across the
globe. This Journal, and this Section within it,
will foster this dialogue by identifying new per-
spectives for the future debate



